
establish its status as a primary licensee in a particular spectrum

and establish procedures to ensure that the Commission provides

licensees with this information.

The establishment of such rules will not only add clarity for

the incumbent licensees, but will assist the Commission in avoiding

enumerable disputes regarding an incumbent licensee's right to

relocation benefits under the Commission's rules. This could

become particularly important to the Commission should it assume

the role of arbitrator, as it will have the effect of limiting the

number of disputes which might arise and providing clear guidance

to all parties as to the rules to be applied in the event of any

disputes.

v. Conclusion

As noted in SBMS' Comments in response to the PBMS Petition,

SBMS supports the establishment of a rulemaking to consider the

numerous important issues of microwave relocation. In addition to

the issues raised in the PBMS Petition and those issues identified

in SBMS' Comments, the Commission should seek comment upon and

establish rules to address the concerns of both the incumbent

licensees and PCS operators as set forth in these Informal

Supplemental Comments.

- 8 -



Respectfully submitted,

SOUTHWESTERN
SYSTEMS, INC.

BELL MOBILE

P:\FCC8643INFO~~
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American Petroleum Institute
Wayne V. Black
John Reardon
KELLER & HECKMAN
1001 G Street Suite 500 West
Washington! D.C. 20001
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:-esGbatiell f=€ficd) , ar.d until cre ye3J after ar, ~Irg techrdcgy szvice licersee iritctes
~esctiaticrs ~cr reJecaticn cT tr'.e Rxed maevvave lic:-rsee's q:ecrticr:s (Cf'e-ye3J rr-'c:.rCatCf"j resctiaticn
C€f1cc) cr.n tares allecarsd ~cr mlicersed efT'.ef\;irg tee::--rdcgy sovices, Lntl ere ye:ar after an
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;-crt..::ae!J..lre:s ~o resotiate '•..,im 3. iixed ma0Nc3.ve lice::see ';\1m CC€f3tiers In sce:::rt"m adjac:-::t to t"ZL
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A'ITJI·CHMENT B

~zre) PUBLIC.NOTICE
4fS6 FEDERAL COMMUNICA71QNS COMMtSSON

'191 Q M STAEET N.W. .
WASHINGTON. D.C. 20554

p:j. 1 of 2

Hay 14, 1992

IWO PIGAHtBTZ F.XEP X!CRO~ ~I~~tNG eOLXCX
On ~~uc~ 1., 19~2, th. Comm1.Gion I~opt.d& Not!,: oi ~~~PQ$gg

~le ~~k)p~ C~Qtica) in ET ~o¢~.t 9~-i that ~ropo&'i to'al1ocata
~pectrum for emer9inq t.lecc~unicat1o~3 tG~hnoloiLas. the
~re~enciQa ~t !.sue eu:rently .re ~Qd f~~ fixed =1~ow4ve
cperat"ion a.n.fJ incluc1Q. lB5C-19~Dt '211.0-2130/2160-'2180, and 2130­
21So/21aC~2200 MHz. In the HQti~ the Ccmm~.s1cn .tate~ th&~ its
goal iQ ~o ~~~~rQ ~h~ ava11aD111~y of the eX1a~1ni ~acan~ 2 GB%
Spgct.u= tn the;e ~and3 fo~ the d4v.lopmant.~t nav a.rv1ce; &n~ to
di£co~=~gQ po.:iblQ i~c~lat1VQ t~x~ I.rvi~•. &pplicatio~s for
1;h1s ;p~ct~. '.th;:e!ore, APPlli&t1~.""'~::_J:Wf ~ix~:~~~"
~a~~bm1te.Q~~::u.:··~~:-4a~::Ol.::-.:.tA.~"NQti;g.~~.::Po
s.~-e:;::.:&.·:~~ry.:.~'-:··o~pconcU.t1onQd ~pcn t.he Q~teom.~ ct
"the proc.elii.ng. .

,

1n the in1~~~1 iroplQment&tio~ of ~. po11~f' ~hQ c¢nditiona~
~Qeondary ~t~~~5 vaa &pp11Qd to All mAjor mQditLc't1Q~ to
eX1~tin; 2 CH='cQn&t~ct1cn .~th~ri:&t!ans ~~ ~1Cen5&S, in
·~ccord&nce with ., C.E~A. is 1.iG~ &nd 21i2'. w. ~cOfn1xe,
howevQr~ ~h&~ mo.~ major mQ~1ficat!ons v~ll not aignifieantly
~!tQct the use "and avail~11ity of exi.tinq 2 GH% ~ct~.

~erefore, ~h~ eQn~!t1Qnal ;Qcondary stat~. will not be .pplie~ to
m.od.i.t1t:;l.tiQns of fa=11iti•• lic8Med p::1or to Janu&:oy 16, 1992,
inclu~q:

o
Cl
o
o
o
c
·0

o
c
o

~'i ~;. 1n &nt~& asal.1.tA:
Any chuqa 1:\ antenna !au vi~;
My ~&nqe 1)\ !=-h.J~I",al lo&di.n;o1
My cM.nqll 1%1 Gmi.s1Qtl;
Ant chAn;o in atat10n lO~.tiogl
Any ~qe in Qvn.rih1p or ~o~~rQl;
Any ine~a.. 1%1 antanna hei¢1tl
Any inert." 1n ..utbo.r1xad. pcW8t'1
Any r.~~~~lQn 1n &utboril~a ~r.quan~1•• r ~d
.loy &c1dition of f:~Qnr;1e. ~gt .i.n .tha 2 CXJ b-.n~.

~~ ~~O bel~~ve·th. Qondltional ~oa~ry '~a~u& .Ao~i~ no~ ~~
applied in ccrtl1n c1tuat1o~ vhlite &t1d1t1cna.l 11nkG uy ~
::.qu!J:.~ to C:ontPl.~ a c-6u.u.nieat.1ons Mtllcrx, or lthara nat:
2ae11iti~a and/or frQ~~e!.J ara oper&tiQnally connactgd to a
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~y.~umt ~ic.n&.~ pr1o: to January 16, 1'~2. In ~.s. 1n.~.nc.;,
wo v1~. ~ot ~ppl~ the ••~ond&:~ =ond1t~cna~ .;atua when ~hQ
appl~e~t :~k'l a va114 ~w~~ 0: 1t. ~••~ tc: ~. fAQ~11t1•• ,

~Qnat~ct~~~ &u~bQr1:&t1cn~'Ct licen••• ~ant~ •• A reQ~l~ of an
.pplie&t~n t1.l.~ a~"qu.~t; ~ the~ pc! MI~1fti the
~Qcon4.~y-u'e 1~.c1&1 co~d~t1o~ w~.l1, .& a~~~:1at~1 ~ ~Qlf1.~
to cc....tOni· "1~ ~i. CU1"%.n~ policy &n~ v~lJ. 2:>e r.~'I~.<:S tm ~
ew ~Qt1Qrn. tn CI.e; whl:' t,he .e;=n"~ cQnd1t~~n :uaw '.
applic&~Ze, .lpp11~&n~1 =ay, it ~e~ ~11.Ye ci~~t&n~e8 V&:=ant,
~ile ~. &l:)QVQ d.a~cr~ed 'l\Qv~n; anc! tC~.I~ the c0I1d.it1cr2 ~e
rdovad,

~o: ~urthe: intCl~at1on con~etn1n; th1A P~1Lc N~t1ce c~n~le~ M1t.
- ll~yoan, Ch1!f, MicrowAvo J:r:anch, P=iy.~. Ra~o 8\1=e&~ At ('17,

~3'-1~21} ~~o:t·:~.a, Ch1.t, Co~.st1c ~d1~ I=~c~, CQ~Qn
c~rier ~~re&~ At (202) '34·1'06; ~rrr&~ th=~al a~ (202).
~S3~al1'* Office of !r.;~n.e:1~; and ~.ebno~o;y.

,,
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Affidavit ofKeith Rainer §
§
§

My name is Keith Rainer I am over 21 years of age and am fully competent to declare,
under oath, the following:

I am employed by Southwestern Bell Mobile Systems, Inc. ("SBMS"), as Director­
Wireless Systems.

As part of my job responsibilities, I am familiar with the technology associated with
cellular and other wireless and wireline networks, including new and emerging technologies.
I am also responsible for coordinating the relocation of microwave facilities in our PCS market
areas. In regards to such coordination I would like to note the following:

I. In an effort to relocate incumbent private fixed microwave systems, SBMS has
begun contacting the owners of these systems which operate in-band with the PCS
spectrum which SBMS has purchased in the Tulsa, Little Rock, and Memphis
MTAs.

2. In our initial meeting with a major utility to discuss relocation and related PCS
business issues, the representatives of the utility stated that with respect to their
PCS in-bad microwave properties that they did not wish to relocate just the links
with which we might interfere, but rather wanted their entire microwave network
relocated. Further, it was their desire that the system's technology be upgraded
from analog to digital.

Further Affiant sayeth not.

No ublic

My Commission expireson~.19/ c2oOc:JJ
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A.ttachment 2

Votume rv. Sprin&fSummer 1995 KELLER AND HECKMAN

OpPOrtunity Knocks 10[·2 GHz Incumbents

FCC Announces Commencement of Voluntary Negotiations
by R4ymond A. KowaJsJd

N
OW that the aue:tions fer Block A
and B PCS Iit:=sc:s S'e closed,
the nen *p tDw8rd lbc ac::atial

of PCS systI:mS in lbc UnitM Scaa is tbc
rcIoc:atim of point-b-pOint mX:roWlM:
syst:ms that pn:scndy occupy the 2 GHz
band earm.arlccd for PCS sysUmS. PCS
lia:nso:::s ulrimatcly can fOl"Cle the micr0­
wave incumbc:ms to It:sve the band by
providing tbcm with "c:ompaBble fac:ili­
tics..Of HoWCVl:r. bc:foce the two sides
Il:SIOrt tD such irtvohmSary rdocarim" the
Fcdcr.U Communications Commission
(FCC) is hoping that they will be able to
come tD mutually agreeable tmns for
Cllrly and voluntary miaowalle systz:m

rdocarion.

The issue of "ccmJ*2blc fxitilXsR bas
almost nothing to do widl this pha:Je of
the negoliarions. The ~c:nt for the
Pes lia:nsee lD }XOVidc lbc miaowave
ioclIJJlber1t wittt "c ,,"!'arable c.:iJilies"
c:omes into play mly wbcn an iocJmbcnt
miaowave licmsee is being ''involun_
tarily" n:Iocab:d under the FCC's "maoda­
tory" reJ<xarion tuL:s. bIYohmtar)­
rdocation, however, may not be na::h.ed
for three Ie five ycar!.

KeI1c:r and HccIanan is ~Iing its
c1k:tts that this initial volunlmy Df~Otia-

tia:I. period is DOt about mgjrwring or
"c:omparab1c &c1ities." It is about the
matkr:tplace.

The FCC's m."fatay rdccation rules
pItsCIVC tbc microwave ioc:umbent!'
rights, but tbere is DO magic foanu1a to

acx:amplish that goal Durizlg lbc volun­
tary n:Jocatjon pc:r.iod, microwave incum­
bcm3 are fi= to ncgo6ale~ lJ:ImS
and c:onditions !bey be1ieve are appropriaD:
under the cirt:mnstances.

The qucstials aDd answcn an
page 3 may help inamlbent miaowave
liCO"$Cd un.dcmaad the nature of the
voluntary negotiatioo period. •

On April 18, 1995, the FCC official1y
announced that the paiod of voluntary
negotiations between miaowave
ina.u::nbc:nts and the winna-s of the A and
B block PCS auctions had begun as of
AprilS, 1995. Under the FCC's nUc:s,
!his volunl3.ry negotiation period will NIl

for two yean., cx.cq>t for incumbent
public safety microwave Sj'Stcms, which
will have thn:e yc;in for voluntary
negotiations.

Microwave incumbents now arc
begUm.ing to ~ve ovc:nures from
agents for the PCS auction winners. As
the negotiations oommena; it is vital for
mia'owave incumbents 1.0 understand what
is being negotiated during this period.
Although the PCS auction winners might
indicaLe othc:rn1se, these negotiations are
not about "comparable facilitie:;" Rather,
they an: about the early and voluntary

Keller and Heckman
Takes on PCIA

Ten days after the FCC announced that the voluntary negotiation period had
begun. PCIA, the trade association lor the PCS industry, wrote a letter to FCC
Chairman Hundt. seeking to change the ground rules.

PCIA decried the possibilit" that incumbent microwave licensees might try to
extract "excessive payments" from PCS auction winners during the voluntary
negotiations. Therefore. it as ted the Chairman to eliminate the voluntary
negotiation period. cap the al'owable compensation and do away with the
microwave licensee's right to restoration of its 2 GHz system if its replacement
system turns out to be inadewate.

Learning of this letter, Kell~r and Heckman wrote to Chairman Hundt.
defending the incumbents' ri~hts to negotiate the best terms possible for therr
early and voluntary departure from the 2 GHz band.

This attempt to intimidate microwave incumbents and to contaminate the
negotIation process is ample ~vidence of the tactics that will be employed
against unwary microwave licensees.

_--.-.1
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More 2 GHz Relocations

FCC Proposes Reallocation of Spectrum for Mobile Satellite Service
by John kNdon

espite previous indications that

D usc or the bands in tile 2 GHz
nmge would DOt be dvmgrxi fa'

1hc farcsceabLc future; 1bc F«Icral
Oxnm,mic3tioos Commissioo (FCC) bas
adopcaf • Notice of Proposed Rule
Making in ET Dodu:t 95-18 (Notice) that
Loolcs towmd reallocating the bIod:s
1990-202~ JvIHz and 2165-2200 MHz for
use by the Mobile Satellilc Sc:nia::s
(MSS).

Incumbem li.crnsc:rz azmndy~ a
significam t1U!J1.bcr" ofsutions in tbcse
band!. Like Ihc irv=umbcm lia:ns::c! wOO
must move in order to make t'OCXD for
Penonal Cammunications Services (PCS).
these licc::Dsees also will be required to

taoc:aIc !heir facilities if the FCC$

proposal becomes final.

The 1990-2025 MHz band is p.t of a
band that is cumnt1y alJocatrd for the
~ Auxiliary Scrvio:s (BAS). The
FCC P'0IXlSeS to reloc::le BAS incum­
bcms to the band 2110-2145 MHz Sld to

fora: MSS lia:nsoes to pay the costs of
this relocation.

The MSS povidm weuJd be requiRd
Ie pay 1be ina""btms' reJocaticn ex­
pcmes, build new faciJSies {or the iocum­
bc:ms, 1M dc:mcostnIlc !bat 1bese new
faciliDcs are "c:.ampnblc' to the incum­
bc:nts' fcaner fxi&ries The new
Cat:::iliDcs would be built IDd lI:SII:li by thc
MSS JWvidtr before~ would
occur. Should the new fac:i1dies JX'DV'C
within OIIC }'elII' DDt Ie be equivlJcm in
c:vc:ry raspcc:t to !be fam:1er oolitics, the
MSS providc:r would haYe 10 JlII:/lo mum
1bc mmbent 10 iss fmmcr faolmcs umil
full cquivablcy d .aained.

Nolc that MSS providcn VoQ1Id be
fon:cd to finance the relocations oJ£' both
ioc:umbc:nt BAS liClCllSCflS and fum
miaowsve lia:n~ 1M Notic~ Ui not
clear an the time frame, but SOUlCCS It 1bc
FCC indicstc that~ would be a three

}Qr oqotiation period similar- to t!w
provided 6c:rmecs in 1bc bald
1850-1990 MHz.

In a faotootl:, 1bc FCC p:ClpOSl:d to
dim.inatc prim.my license sIatDs after
January I, 1997, for lica1sl:cs in the
Private Opcntional-F"ca:d Microwaw
Service tMt are DCti:ficd of a~ for
IDIIDIbtnry rdoatim This is a significant
dtpatme fran the policy that DOW

govans the r=ocac;m ofm.icroWll?C
inaunbc:nt9 to make rocm ftr PCS.
Those lio::aso:s will DDt lose tbc:ir primary
status unti1. their c:cmparablc fa:::ilmes have
been built IIDd tested. .

The FCC proposes to award the new
MSS 1ia:oses through CXJm~
auctioo9, utilizing simultanc:oos multiple
roUbd bidding. •

The 2110-2145 MHz band, boweva", is
cum:ndy used by common c:ar:ricr 6xc:d
miaowBve services and private
opcrational-fixed miaowave SICrVices. In
its Notice, the FCC statz:d !hat it bc:Ueves
that sharing between BAS and tbcsc fixed
miaowave services is flO( feasible.~
fore, before the BAS Iicz:nsees c::ao be
moved into this band, the inounbc:nl
fixed mianwave sc-vlce Iic:msces must be
moved out

Like the 211Q..214~ MHz bioi, the
2165-2200 MHz band abo is c:um:ntiy
used by common cani.cr and privale
opcncionaJ-fixed m.iaowave 9CI'V1c:c:s.
They also must be moved before the band
can be used by MSS providcn.

For further jnfonnation contact the edjtor:
Raymond A. Kowalski, u.w Offices of Keller and Heckman, Washington
Center, Suite 500 West, lOCil G Street, N.W., Washington, D.C. 20001,
TeL (202) 434-4230, Fax (202) 434-4646. (This newsletter may be copied or
quoted, $0 long as proper a·.tribution is given. Articles arc on topics of
general interest and do not :on.stitute legal advice for particularized facts.)
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Understanding Voluntary Negotiations

- Lead Scory

Q. H ·cofT¥JBlllble hK2ries.
are not beiJg negotiated
duringthG~

negatilltJon period. wh8t is?

A Among~ things. the priafor
thL inaunbtnt's ttJrly and
volunJary~frmt 1M
2 GH:z lxrrki.

Q. Do I have to negotilnB with
the Ilgel7t of the PCS
ltUction winnerHI.",
contacted?

A No. NegoriatWns an not requjrtd
during tilL volwuaTy Mgotiation
period. A mandatory MgoDation
perWd IW1 follorv tM volumary
Mgotiarion ptriod..

Q. H I choose to negotitlte, do
I still have the right to
comparable ftK2tJes?

A ComfX1rabfL fat:Wies is )'CUT

1oWr.s7~e sarorio. Evot ifyoo
an~ re./oaJIL.d irnclun­
rarity. )'OIl are o1Y.ays e:nritJd to
ClJI11{X1lUbfL pci/ities. 1f){Xl
relix:tJu \IOlun1ari1y. )'00 art

erui11ed to arryrhing drJt is muruaIly
agruable.

Q. Does that include up­
graded, digital fIIciIiries?

A. h ClJIl inc~ upgT'rJdoJ. mgir.al
fatiJirUs, dtdiaJWl~
pa/iW. fibu-optic fad..Iiries. or
no fotilWs. rhaJ is. a rosh
paJmOIJ - ~ }lOll both.
agree roo

a Why woUd. PCS ictIr1see
.. to give us more f:Mn
·~~·wht!in

tht1y don't Ivw to?

A ~ PCS 6t::ttts«s. tSpeda1ly
~ in major rmrW, rrxI)' ~

~ to give you. an~
in retUT1lfrx your agretml!lfl to

WJaZtl the 2 GHt. band aJrly.

Q. Can I demand to be
teIocated UJfy7

A. No. ~ PCS aJJJ:Jion lWlIJtT is
in conrro{ of the riming rt 1M
negoGaions. in fad. PC) auc­
tion IWwn may nevu initiate
negotiations if thrj bdM' tim
their systemS CXJII ~~ in
such a ~as 10 not aJUr! intD"­
fenna 10 your~
.I)'Sttm. H(JIA,IeVU. they lv.Idd l1t
required 10 send)'OO "?k1f'
coordnarion notices· iftt~ art

. going to try to engineu around
your~ system..

Q. H we don't agree to re1o­
cate early, don't we risk
the unavailability ofmicro­
wave channels in tI1 e
6 GHz band to lICCOI7Jt71O­

date our new system?

A. Yes, but if is not }lOll' prrblml; it
is tilL PCS /iansu's pro.'}/mt.
~ PCS liansee -...iU aA<.ays
have the burden to pT"fJIiJ Ie yoo
IWh comparable~. if)'Oll
an~ to reIocare. Ifthey
cmvitx do so, you do TItX~ to
fT1O\Ie. Yau ct:W1Ol be (]('CUS'M of
piing ro bargain in goo I jiJiIh if
you de flO! negodate durng the
YOtwuary period.

Q. H we strike a deal for 881fy
lIIJd voluntary departure
from the 2 GHz b.tnd, do
we stiIh6V8 the tight to be
reIocMed bBck to tIN 2
GHz b6nd within /I year"
our new systBm is not
satisfactory?

A Not ~ly. 1M right to be
~ bade 10 tht! 2 GH1.
band oppies only 10 an in­
vobmJary re1oaJtion. In tht!
'tIOIunIt:1ry negotiDticns, you do not
~w right to ~ reloaJlul
bad to th.t 2 Glh. band~
you negotiau it.

Q. So giving up the re/ocIItion
tight is another reason why
the PeS lcenses might b8
wiling to give us mote
thlllJ •comparable
facMities?,.

A. Predse/y.

It • •• this initial
voluntary negotia­
tion period is not
about engineering
or 'comparable
facilities.' It is
about the market­
place. "
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2 GHz Microwave Incumbents Could Benefit From Tax Break ,.
by Tamanz Y. 1ltMI

Ii 00.4

A part of a~o ofJ&1t miDutc
IBX rDeasun:s. CaagraIs bas
.mbarized lbo FedI:nl Commu­

niarinm Commjssinn (FCC) ., iauc Tax
Ceatificalt:s kl 2 GHz mk:aOMlYO ibaJm·
bcII1 bl",..., who aUI:I" iaao 'Y'Db:mKy
DelotiItiaas for tbc reb ..... eX b:ir
miaowave fw;iIjtic:s The IUdaity fir
issuarK:e ofTax Ca1ific::Il:t:s to 2 Glh
m.iaowIve inoDnbents is now cuQincd
in Sedian 1033 of the Tax Code..

This ICtian peanitI czx·frce tr1:iaaucm
fer trm.rticm betv.uD PCS 1m,- s
and incumbent~ upaabs who
whlnllrily move &om tbc 2 GHz '-'d.
Sino: rdoadim 10 dift'aaJt fitt:p::ocy
bsDds (er odIer media) is ucxx::say .,
clear the band for~~,

Coagrass classified such transac:rioo ~ as
"inwbmsary c:oawnions" widUn If..:
maming of Sedian 1033 oCthe Tlt{
Code.

Sortion 1033 pemi1Ia1lXp8yer"
eWer my pin on property sold or
~ • a rsaIt d • .iIrYoImMary
CDMISica. To defer !be pin, 1be 111m­
ac:bcn betwem a~ iDcumbeDt
ax! III A or B BIocX PCS IUrtian v.1mJa'
must occur Wore Man::h 13, 1998. The
tIIlcpllycr must: (I) reinvest the pnx=II of
the tr:zInslIrtion in proptrty which is similIr
., or Idatl:::d in avicc or use to tbc
JXOPCItY wbK:h wa~ (2) obIain
a cc:rtifiadIC from the Fcc, clrsfy iden·
tifying the property, IDd showing bat !be
tnmsadion was IICCICSSIK)' or apprq:xiD: to

effc:etuldc the FCC',~ rdoc:a­
tim policy; lDf (3) file • JCa4rrnaI!
eIcrtiag tbiI tBlt trcImJcat ill the }ar the
aPe er ClCCbqoc~ The cIcdicn
must be filed lit the time of1be -lDI
c:aanot be filed at I*t of ID 1IIlmdc:d
rdUm.

Oepmetins CIl the ace eX a compmy's
2 GHz microwaYc faciIiDI:8 mel its tIalt­
mcot of c:lqxcdablc pcopc:.rty, Us 2 GHz
faciJitX:s may alrcedy be fUlly dqro­
ciaIed. WJthcut Ibis rc1id', my vahle
ra:eiva! fir tbc systml would be treaIed
lind tIIXr:d as a~ pin. •
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